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IN THE FEDERAL HiGH COURT OF N!GERIA
HOLDEN Al LAGOS N!GER!A L

“ON MONDAY THE 29”‘ DAY OF SEPT. 2014

: . BEFORETHE- :
HONOURABLE JUSTICE SALIU SA!DU
A JUD‘“L o ~
" APPEAL NO: FHC/L/10A/13
.~ SUITNO. TAT/LZ/004/11
BETWEEN: i |
* MOBIL PRODUCING NIGERIA UNLIMITED APPELLANT
AND e 5
FEDERALINLAND REVENUE SERVICE  ~ = . - ."RESPO'\!DENT
RULING

. This Appellant f_i!ed Thfs'Appecl on the 2cth of Sepiember, 2013 agcﬁns%
the Judgment of the Tax Appeai Tribunal, Lagos Zone delivéred on the 21st June,
2013, in which ihe Tax Appeal Tribunal discliowed the Tax Appeal of the

Appeliant against the Education Tax Assessment of the Respondent.

in support of the records .of Appedl is ’fhé Appellant's Brief of Argument
dated and filec on the 30t day of October, 2013, wherein four(4) issues were

raised for determination; which are;

i Whether the Appellant has locus standi fo bring this claim before this
Honourable Tribunal L
i Whether Force Mcajeure is Gppiicoble ardeevent in this appeal
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~ not comeinto play.

.A "Whefher AppelldmL s fdllure fo Jom NI\PC dnd *he Federdl Governmen’f of
Nigeria cs Necessory parties is fatal to ﬂ’llS dppedl cmd robs this Tribunal of

Junsdlchon ’ro hedr ﬂ"llS Appedi S

On issue 1, the Appel!dm‘ subn’uh‘ed fhcn‘ hdv ng found df page 3 of the

Judgment that, “Indeed there is no new f:sccl reglme yet" the lower Tnbundl

. erred when it held fhcn‘ "Exhlbl’f MBU1" termlndfed at the end of 2002. Rdfher :

than apply "a Communn‘y reddlng TO the lnferpre)‘d’non of these pr ovrs:ons ‘the

lower Tnbundl ought 1‘0 have consfrued each word of the CIG\J:eS carefully in

~ order fo dscen‘dln the in’renhon of ’rhe _parties to. Exhibit MBU1. Citing the case of
ANYA:(ORA VS OB!AKOR (1990) 2 NWLR (pt. 130) P 52 anD 66 PARAS B-D.

xhe Appelldnf further submm‘ed that The coun‘ of Apped! has 1ndscon‘ed
that pnncxples which dpply in ﬂne mferpreidhon of s.orufes are s:mlldr fo rhose
which dpply ([e} ?he lnferprefdhon of contracts. Cmng the case of KWARA STATE
POLYTECHN!C VS KAMARU GBADEBO SH[TTU (2012) LPELR 9843 AT PG. 52 PARAS

AC

It is further submitted by the Appellant thdn‘ hdd the iower Triounal
~considered every word in’clause 7 of Exhibit MBUT, the only meaning that it
would have given to the provision_, even from o ccl:mmuni’ry redding of clause 7,
is that in the absence of a new fiscal regime, Exhibit MBU1 could not -have
terminated at the end of 2002, but instead, would have continued in force, by
failing to do this, it cannot be said that the lower tribunal correctly interpreted

clduses 7.1,7.2and 7.3.

The Appellant further submitted that the DPR letter of 17 January, 2008
(Exhibit MBU3) does not qualify as a Nofice to terminate under Clause 7.2 and

the lower Tribunal at pdge 3 of its Judgmen’r geRnowledges that clause 7.2 did
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Secondly as found by. the lower tibunal: af page 3 of its jgdgmehf;-hd—

,ech}cemmm flscoI reg ime hos come intfo exmer*ce 0,\_7 '
T e

In arguing issue 2, the Appeflcm, submmed thz‘T by mmng to reflect on ’fhe

issues raised by the Appeddm or pronounce on csH of snem the lower trbuncﬂ

. has:denied the Appeﬂcm the ngh: to fair heonng Lomro‘ry To Section 36(1) or-’fhb :

. 1099 Consmunon ono occos:oned e m,sco‘rrlc:o-c OFf il ’srice The lczw is trite fhcﬁ

: where dn omlssron to COﬂa!der G” the issues beforc a courf hos occasioned o
-mlscamagn of justice, Gn appell ate courtis enh*led o set aside 1 ihe judgment of
‘the lower c:our1L Citing the cases of OBAJE \/S NIGERIA AIRSPACE MANAGEMENT. |

' _AGENCY (2013) LPELR - 1995 AND MOKEME Vs DKONKWO (2012) LPELR 2799,

ihe Appaildm‘ further subm itted that i issues ( c) an d (d) are crucial and a

favourable deTermmcmon of them would have resul;ed ina posn‘we judgment

. for ,he Appeliam‘ at the lower tibunal. The failure to com;der and pronounce on -

them hos preached the. Appeilcm s right to fair hearmg under Sec*non 36(1\ of

the 1 909 Const nuﬂon

On issua 3,.The ff\;:afoellcsr.ﬂL submitted that while it concedes that ihe PPTA is
the princi.pai legisiation in maiters pertaining o the taxation of the orofits of
companies carrying on p‘efrolleum operations, it contends fhos the PPTA was in
existence at the time the FGN executed Exhibit MBU 1. with the Appehom‘ and
the NNPC; and all the parﬂes agreed to be bound by clause 2.9 unfil such fime
as a replacement fiscal regime as centemplated by clause 2.3 of Exhibit MBU]
would come info existence. in reliance on equitable principles ?hfs Honourable
Court can uphold the applicability of Exhibit MBUI, and/or enforce the
Education Tax offsets against the Respondent in spite Dx the existence of the
PPTA as the DFIHCIDGI legislation. The equitable principles are legitimaie

expectation and Accord and Scms[oc ion. Relyma on the Cases of STITCH VS A.G
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C 629, RV. 1. R. C EX PARTE UNELEVER PLC & ANOR (1?94) EBTC 362 SPDC \fS EBIR-

’1997) 1 NRLR (pf 1 1 &‘H’22

Finolly_, on issue 4, the Appellant Grguéd that the lower Tri_buno]_had

cccepied that Exhibit MBU14 and Exhibit MBUT are ol revised MOU's fwith

~respect to the 1986 MOU). which show the. parties understanding of ?heirﬁ

. confract. Having he_'ld‘ above, the lower fribunal ought then to have. held that

. Exhibit MBU1 was within the confemplation of Section 11 of the PPTA and given

effect to it accordingly.
In conclusion, the ‘Appellant urges this court to find that the lower Tribunal

. was in error fo have’ held in rovour or the Respondent and grant the following -

Droyers
. An drder o!fovﬁng the appedl. ‘
“.,. An Order setfing aside the Juogmerﬁ of Thn Tcxx Appeal Tnbunol Lagos
' Zone delivered on 214 June, 2013. '
ii.. = An Order setfing aside the Respondent's Notice of Aséeséfnenf No.
| PPfBA/ED 53 which was served on fhe Appeilcnt. .
iv. * And for Such furiher or Other Orders as this Honourable Tribunal may

deem fit o make in the circumsiances.

In opposition the Respondent filed a brief of Argument dated and filed on
the 191 day of December, 2013 wherein four{4) issues were also raised for

determination, which are;

i) Whether the lower Tribunal was correct in law when it held that Exnibit
MBU1, had terminated ai the end of 2002

i) - Whether failure of a Court to consider one of the many contentions of

a party does not amount 1o a breach-eifair heariﬂg;
e
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S i) Whefher the Iower Trlbuncl was rigt F when it held fhcn‘ Exhlb:‘r MBUl
: could not subsist in wew of the Petroleum Profits Tax Act (PPTA).

’ iv.}) 'Whefher the Tax Appeal Tnbunol was right when it held that Exhibit

“MBU1 was not soved'by Section 11 PPTA since the Petroleum Pro'ﬁts Tax

Act did not have Exhibit MBUT in confemplation. -

On issue- 1; the Reébonder‘f submiﬁled fhd’f the Tribunal was right in law

when it held that on the bosrs of a communn‘y reodmg of clauses.7.1, 7.2 and 7.3

- -of Exhibit MBU1 hcd terminated 01‘ fhe end of 2002. also by virtue of the letier of

| 17th Jonuory, 2008 ’rhe MOU has been Termmo’red h‘ is clear that from fhls !etrer

,hcn‘ the right and prNIleges enjoyed under the MOJ has been uc}ken away. The -

: 'enGCnmen‘r of the Peiroleum profit - Tax Ac:1L is fhe efrec’nve law whlch the
' appeﬂcm‘ had agreed to'in clause 6 of the MOU. The faw is fhon‘ wher° the
contents of a document are clear and unombnguous they should be grven
Inercl meonmg by rec:dmg the entire document together. Citing the cases of
A.G ABIA- STATE VS A.G FEDERATION (2005) 12 NWLR (940) 503, AWOLOWO VS
SHAGARI (2001) FWLR: (pf 73) 53, (1979) é- 7 SC 51 MEDIA TECH (NIG) LTD VS

B ADESINA (2005) 5 NWLR (pt.259).

On issue 2, fhe ‘Respondent submitied that the Appellant was wrong in

adducing that it was denied fair hearing by the lower Tribunal. No miscarriage of

Justice was occasioned by the lower Tribunci on the Appellant by. not

pronouncing on all the issues for determination roused before it. It is well known
and accepted that a Judgmem‘ can be decide on more than one issue. The
judge hearing the case will decide on the law and chfs before him, the issue of
facts and points of law he considers more in accord with the jusﬁce‘of the case
before_ him. It does not, therefore, constitute a denial of fair hearing merely

because a judge dad not consider a particular lssue sufficiently cogent for

consideration in the de’rermlnahon of a case. Cmngj the cases of ALSTHOM S.A,

VS S/ SARAKI (2005) 3 NWLR PG. 212 $C, M.M:S LIDV OTEJU (2005) 3 NWLR PG. 212

N | .
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. ,{M § LTD VS OTEJU (2005) 14 NWLR 543 8.C., KOTOYE VS CBN (1989) 'l NWLR

,98) 419 at 444 W!LSON VS OSHIN (2000) 9 NWLR (pt. 447 8) sc (/Q Z Q@

In orgumg issue 3, ’fhe Respondent submd ed ’fhat rhe Petroleum Pron’fs Tax.

Act-is o pnnc1pc1l Legxslo’non it connof ihereforef be subordinated fo a
-mamorondum of understanding, a. mere- agreemem The terms of a
~ memorandum o;.unders’rondlng cannof ovemde the provnsnons of the pe’troie&m
_Profits Tax-Act. I, is'friie'lzd;/v fhdi whenever there is a conflict-or incéhsisfenéy
befween a pnncnpcﬂ legislation and @ subordmcﬂe legls!ohon the pnncnpal

legislation prevails. In the instaht .case fhe prows:ons of rhe PPTA prevcnl over

that of Exhibit MBUT, °

~The .Re-s'pondé'nf furiher’ submiis that the Abpellcn? refused."ré dccep“. of

| recogmze the PPTA as fhe new fiscal regtme repiacmg Exhlbn‘ MBUI Plocmg
reliance on the coses of CORK OPERA PLC VS THE REVENUE COMM!SS&ONERS :
(1994) 1.R 160. The Responden‘r submitted fhcn‘ the executive en}oys a
constitutional enhﬂemen’r o chonge policy. It is clear ?herefore that a legitimate
exoecfc:’non ccnnof cmse o the effect ‘rhcf a policy wm not be chcnged Ciiing o
the cases of HEMPENSTALL VS MINISTER FOR ENVIRONMENT (1994) 2 LR 20, FOCD ‘
CORPORATION OF INDIA VS M/S KAMDHENU CATTLE FEED lNDU»STRIES (1993) (1)

~ SCC 71, ATTORNEY GENERAL FOR NEW SOUTH WALES VS QUINN (1990) 170 CLR 1.

It is. further submitted that Accord and Soﬁsfocﬁ'o.n arises in a clqim based ' L

on coniract where there is a dispute between the parties 1o a contract and a
new contract is entered into by the parties, which discharges the obligations
under the Original contract in @ manner other than as originally agreed. In T'he
present matter, the respondent is not a party to the contract between Mobil
producing Nigeria Unlimited and the Federal Government of Nigeria. Although
there is a dispute be’rween' the Appellant and the Respondent, both parties

never entered info a new confract varying g Yerms of the original coniract
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between the Appellant and the Federal Go»ferr“mem The dociiine or accord

and safisfaction does not apply to this ¢ case; Thls is so because there was neither

an .agreement . nor a consideration, the ._qumressence of cxc'cord and

safisfaction, between the Appeliqm‘ and The Respondent,

On issue 4 the Respondem‘ submitted that the Tribunal was right when it

: helo fhat Exhibit MBUT was not scfvad by Secnon 1 “PT/—\- ”ndoubfe‘dlv the =

Appeiion;s case Ggoms’f the Pespondmnf is -predicated on Their refusal fo
accept and recognize the validity of the Petroleum profii T Tax Act LFN. The PPTA

was passed into low by the National Assemb‘ly affer due cOnsuHcﬁon' with NNPC

cnd other stakeholders, lnfhe event that Tr.bmci held hc*Sec:"’riow | of the PPTA

" did not save- ,_xhlbn‘ MBU 1 because it does no1L f*om‘emp'ofe it does mczke the
Tribunal wrong.- ' '

- Finally, the Respondent urge-fhis court o yphold the decisibn of Tax
Appedi'i‘riburﬂai dnd hold that Exhibit MBUT (The 2000 MOUJ is hot enforceable
-against the Respondem since it is no. Ionger in exzsfemﬁ cmd +o dismiss the

appeal with subsramzcﬂ Cosi.
All of the above are what is before the court for determinaiion. The cors

issue between the Appellant and the Respondent m this case is centered on the
applicability of Exhibit MBU] clause 7.1, 7.2 and 7.3 to the relationship of the

Appellant and the Respondent vis-a-vis the PPT Act of 1959 as dmended.

And whether the lefter dated 17% January, 2008 by the Ministry of
Peiroleum Resources o the Appellant in view of the MOU already entfered by

the parties in the year 2000, has any effect on their relationship.

Itis clear from the letter dated 171 /0172008, that a new Fiscal Regi me has

been infroduced. The clear | imemlon of the Ministry of peiroleum resource ’}of

\l\-:

— _bebond again-by-the-MOU-of the-year 2000/ zs “wellstatedin theirletier; re;errmg T

1o the power o so do as aliowed by CiQUSWU Exhibit MBUT.
, Aiaand
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No mdner how strong dnd wel worded an MO' is; i can no’f beé useo ST

ﬁ .
overrule cledr prowsnon of law. Parties ccsnn01 by consenx wcuve provnsxon of Idw
=<

. as held in MENAKAYA VS MENAKAYA (2001) 9 10 S (% ! ,// ;

l am scn‘lsfled ’fhd’r the dppropnd’fe pdmes are in the cour’r con5|dermg the- '

cause of dppedi in this. .case. It s clear from Exhibi A the leﬁer dated

| 17:h/01/2008 that aitt-the ngh’r and pn\/ileges emoyed under the MOU hds been
' taken away..The Pefroleum proﬂ’r de Ac. is ’rhe effecnve de Thd’r is dpphcczb!e'

.. to the Appelldn’f in. ’rhls case.

: l hereby dlsmlss ‘fhe Appedl and uphold the decision of the Tax. Appeal '
- Tribunal. R T

A
e [ .
JUSTICE S. SAIDU /
JUDGE ’
291/09/2014
APPEARANCES

. BERENIBARA WITH MISS A.O. ADEWUSI FOR THE AFPELLANT
. B.H. ONIYANGI FOR THE RESPONDENT.
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